UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3514

onel ko
Mai | ed: June 14, 2004

Cancel | ati on No. 92042614

Jackson/ Charvel Manufacturing, Inc.
V.

Prins, Lloyd A

Bef or e Hanak, Hairston and Bucher,
Adm ni strative Trademark Judges.

By the Board:

Respondent’ s answer was due on Decenber 21, 2003. On
February 24, 2004, the Board issued a notice of default to
respondent because no answer had been filed. The Board
subsequent|ly associated petitioner’s notion for default
judgnent, filed February 2, 2004, with the proceeding file.
Petitioner’s notion does not show proof of service of sane
on respondent, as required by Trademark Rule 2.119, and w |l
be given no consideration.?

On March 22, 2004, respondent filed a notion to extend
his tine to answer and requested that the Board set aside

the notice of default and reset dates. This notion did not

! The Board may allow time for a party to serve a notion that the
party failed to serve. However, in this case the Board issued a
notice of default, which is an alternative for a notion for
default judgnent and, as such, a decision on petitioner’s notion
woul d be duplicative.
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i ncl ude proof of service of sanme on petitioner, however,
petitioner has responded thereto.? As explanation for his
failure to answer the petition to cancel, respondent states
that al though the Board had the correct nailing address for
respondent, respondent did not receive the institution
order. Respondent further states that he first |earned of
the petition to cancel in early February 2004, through the
USPTO website. On February 12, 2004, respondent wote a

|l etter to the Comm ssioner of Trademarks requesting a copy
of the petition to cancel. This letter has now been
associated wwth this file. Respondent filed its answer on
May 17, 2004.

On March 31, 2004, petitioner filed a response to
respondent’s notion for an extension of time to answer, in
which it argues that respondent has not shown good cause
because he attached no evidence and the notion relied only
on conclusory denials of receipt. Petitioner concludes that
respondent has not shown good cause why a tinely answer was
not filed and, as such, judgnment by default should be
ent er ed.

The standard to apply in order to permt the late
filing of an answer is the “good cause” standard of Fed. R

Cv. P. 55(c). W find that the respondent’s apparent

2 The parties are expected to fully conply with Trademark Rul e
2.119 for all future filings.
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failure to receive a copy of the petition to cancel
constitutes good cause not to enter judgnent by default.
See, e.g., Perfect Filmand Chem cal Corporation v. The
Soci ety Ordinastral, 172 USPQ 696 (TTAB 1972). Accordingly,
the notice of default is hereby set aside; and respondent’s
notion to extend his tinme is granted; and respondent’s
answer is noted.

Di scovery is open and the trial dates, including the
cl ose of discovery, are reset as indicated bel ow
Di scovery period to close: Novenber 1, 2004

30-day testinony period for party
in position of plaintiff to close: January 30, 2005

30-day testinony period for party
in position of defendant to cl ose: March 31, 2005

15-day rebuttal testinony period
for plaintiff to close: May 15, 2005

In each instance, a copy of the transcript of testinony
together wth copies of docunentary exhibits, nust be served
on the adverse party within 30 days after conpletion of the
taking of testinony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon
request filed as provided by Trademark Rule 2.129.

It is noted that respondent may intend to represent
hinself in this proceeding. Wile Patent and Trademark Rul e

| 0.14 permts any person to represent hinself, it is
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general |y advisable for a person who is not acquainted with
the technicalities of the procedural and substantive |aw
involved in inter partes proceedings before the Board to
secure the services of an attorney who is famliar wth such
matters. The Patent and Trademark O fice cannot aid in the
sel ection of an attorney.

In addition, as stated above, Trademark Rule 2.119(a)
and (b) require that every paper filed in the Patent and
Trademark O fice in a proceeding before the Board nust be
served upon the attorney for the other party, or on the
party if there is no attorney, and proof of such service
nmust be made before the paper will be considered by the
Board. Consequently, copies of all papers which respondent
may subsequently file in this proceeding nust be acconpani ed
by a signed statenent indicating the date and manner in
whi ch such service was nmade. The statenent, whether
attached to or appearing on the paper when filed, wll be
accepted as prima facie proof of service.

It is recomended that respondent becone famliar with
the law, regulations and Trademark Trial and Appeal Board
Manual of Procedure (TBMP) which are avail abl e at
WWW. uspt 0. gov.

Strict conpliance with the Trademark Rul es of Practice

and where applicable, the Federal Rules of G vil Procedure,
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is expected of all parties before the Board, whether or not

they are represented by counsel.



